§228.202

number of securities and type of plan sepa-
rately for each such plan in a footnote to the
table.

7. If the description of an equity compensa-
tion plan set forth in a small business
issuer’s financial statements contains the
disclosure required by paragraph (d)(3) of
this Item, a cross-reference to such descrip-
tion will satisfy the requirements of para-
graph (d)(3) of this Item.

8. If an equity compensation plan contains
a formula for calculating the number of se-
curities available for issuance under the
plan, including, without limitation, a for-
mula that automatically increases the num-
ber of securities available for issuance by a
percentage of the number of outstanding se-
curities of the small business issuer, a de-
scription of this formula shall be disclosed in
a footnote to the table.

9. Except where it is part of a document
that is incorporated by reference into a pro-
spectus, the information required by this
paragraph need not be provided in any reg-
istration statement filed under the Securi-
ties Act.

Instruction: Canadian issuers should, in addi-
tion to the information called for by this
Item, provide the information in Item
201(a)(1)(iv) of Regulation S-K and Instruc-
tion 4 thereto.

[67 FR 36449, Aug. 13, 1992, as amended at 67
FR 245, Jan. 2, 2002]

§228.202 (Item 202) Description of Se-
curities.

(a) Common or Preferred Stock. (1) If
the small business issuer is offering
common equity, describe any dividend,
voting and preemption rights.

(2) If the small business issuer is of-
fering preferred stock, describe the div-
idend, voting, conversion and liquida-
tion rights as well as redemption or
sinking fund provisions.

(3) Describe any other material
rights of common or preferred stock-
holders.

(4) Describe any provision in the
charter or by-laws that would delay,
defer or prevent a change in control of
the small business issuer.

(b) Debt Securities. (1) If the small
business issuer is offering debt securi-
ties, describe the maturity date, inter-
est rate, conversion or redemption fea-
tures and sinking fund requirements.

(2) Describe all other material provi-
sions giving or limiting the rights of
debtholders. For example, describe sub-
ordination provisions, limitations on
the declaration of dividends, restric-
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tions on the issuance of additional
debt, maintenance of asset ratios, etc.

(3) Give the name of any trustee(s)
designated by the indenture and de-
scribe the circumstances under which
the trustee must act on behalf of the
debtholders.

(4) Discuss the tax effects of any se-
curities offered at an ‘‘original issue
discount.”

(c) Other Securities To Be Registered. If
the small business issuer is registering
other securities, provide similar infor-
mation concerning the material provi-
sions of those securities.

§228.303 (Item 303) Management’s Dis-
cussion and Analysis or Plan of Op-
eration.

Small business issuers that have not
had revenues from operations in each
of the last two fiscal years, or the last
fiscal year and any interim period in
the current fiscal year for which finan-
cial statements are furnished in the
disclosure document, shall provide the
information in paragraph (a) of this
Item. All other issuers shall provide
the information in paragraph (b) of this
Item.

(a) Plan of Operation. (1) Describe the
small business issuer’s plan of oper-
ation for the next twelve months. This
description should include such mat-
ters as:

(i) a discussion of how long the small
business issuer can satisfy its cash re-
quirements and whether it will have to
raise additional funds in the next
twelve months;

(ii) a summary of any product re-
search and development that the small
business issuer will perform for the
term of the plan;

(iii) any expected purchase or sale of
plant and significant equipment; and

(iv) any expected significant changes
in the number of employees.

(2) [Reserved]

(b) Management’s Discussion and Anal-
ysis of Financial Condition and Results of
Operations—(1) Full fiscal years. Discuss
the small business issuer’s financial
condition, changes in financial condi-
tion and results of operations for each
of the last two fiscal years. This dis-
cussion should address the past and fu-
ture financial condition and results of
operation of the small business issuer,
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